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  European Federation of Energy Traders
Amstelveenseweg 998 / 1081 JS Amsterdam
Tel: +31 20 5207970 / Fax: +31 20 64 64 055

E-mail: secretariat@efet.org

Webpage: www.efet.org
WAIVER:  THE FOLLOWING GENERAL AGREEMENT WAS PREPARED BY EFET'S MEMBERS EXERCISING ALL REASONABLE CARE. HOWEVER, EFET, THE EFET MEMBERS, REPRESENTATIVES AND COUNSEL INVOLVED IN ITS PREPARATION AND APPROVAL SHALL NOT BE LIABLE OR OTHERWISE RESPONSIBLE FOR ITS USE AND ANY DAMAGES OR LOSSES RESULTING OUT OF ITS USE IN ANY INDIVIDUAL CASE AND IN WHATEVER JURISDICTION. IT IS THEREFORE THE RESPONSIBILITY OF EACH PARTY WISHING TO USE THIS GENERAL AGREEMENT TO ENSURE THAT ITS TERMS AND CONDITIONS ARE LEGALLY BINDING, VALID AND ENFORCEABLE AND BEST SERVE TO PROTECT THE USER’S LEGAL INTEREST.  USERS OF THIS GENERAL AGREEMENT ARE URGED TO CONSULT RELEVANT LEGAL OPINIONS MADE AVAILABLE THROUGH EFET AS WELL AS THEIR OWN COUNSEL.
General Agreement
Concerning the Delivery and Acceptance of Electricity

Between

having its registered office at 


("[abbreviation of name]")

and PFALZWERKE AKTIENGESELLSCHAFT
having its registered office at Wredestraße 35, 67059 Ludwigshafen, Germany 
 ("Party B")

(referred to jointly as the "Parties" and individually as a "Party")

entered into on _________________________________________ (the "Effective Date").

shall be delivered by letter (overnight mail or courier, postage prepaid) or facsimile as provided in the Election Sheet. Each Party may change its notice information by written notice to the other. Written notices, declarations and invoices shall be deemed received and effective:

(a) if delivered by hand, on the Business Day delivered or on the first Business Day after the date of delivery if delivered on a day other than a Business Day;

(b) if sent by first class post, on the 2nd Business Day after the date of posting, or if sent from one country to another, on the 5th Business Day after the day of posting; or

(c) if sent by facsimile transmission and a valid transmission report confirming good receipt is generated, on the day of transmission if transmitted before 17.00 hours (recipient’s time) on a Business Day or otherwise at 09.00 hours (recipient’s time) on the first Business Day after transmission.

2. Amendments:  Except as provided in § 3 (Concluding and Confirming Individual Contracts) with respect to Confirmations, any amendments or additions to this General Agreement shall be made only in writing signed by both Parties.

3. Partial Invalidity:  If, at any time, any provision of this General Agreement or an Individual Contract is or becomes illegal, invalid or unenforceable, in any respect, under the law of any relevant jurisdiction, neither the legality, validity nor enforceability of the remaining provisions of this General Agreement or of any Individual Contract, shall be in any way affected or impaired thereby. The Parties undertake to replace any illegal, invalid or unenforceable provision with a legal, valid and enforceable provision which comes as close as possible to the invalid provision as regards its economic intent.

4. Third Party Rights:  The Parties do not intend that any third party shall have any rights under or be able to enforce the Agreement and the Parties exclude to the extent permitted under applicable law any such third party rights that might otherwise be implied.

Executed by the duly authorised representative of each Party effective as of the Effective Date.


PFALZWERKE AKTIENGESELLSCHAFT

[Name of Party]

[Name of Signatory/ies]
[Name of Signatory/ies]
[Title of Signatory/ies]
[Title of Signatory/ies]
EFET

European Federation of Energy Traders

Election Sheet
to the
General Agreement (version 2.1 (a))
with an Effective Date of ….
between ……………….. and PFALZWERKE AKTIENGESELLSCHAFT

("Party A")
("Party B")

PART I: CUSTOMIZATION OF PROVISIONS IN THE GENERAL AGREEMENT

§1
Subject of Agreement

§ 1.2 Pre-Existing Contracts:
§ 1.2 shall apply.
§2
Definitions and Construction

§ 2.4 References to Time: 
time references shall be:
[X]  as provided in the General Agreement (CET), or 

 



[   ]  to the following time: ______________________

§3
Concluding and Confirming Individual Contracts
§ 3.4 Authorised Persons:
[ ] § 3.4 shall apply to Party A and shall be as designated in Annex ___3___, or

[X] § 3.4 shall not apply to Party A 

[ ] § 3.4 shall apply to Party B and shall be as designated in Annex ____3__, or

[X] § 3.4 shall not apply to Party B 

§5
Primary Obligations for Options
§ 5.3 Exercise of Option and Deadline: 
§ 5.3 shall be amended as follows:

In the last line, between the words “be” and “CET”,





the term “ 10.00 am” shall be replaced by “3.00 p.m.”.
§7
Non-Performance Due to Force Majeure
§ 7.1 Definition of Force Majeure:[X ] § 7.1 shall apply as written in the General Agreement, or
[…] § 7.1 shall not apply as written but instead shall be as follows: 

§10
Term and Termination Rights
§ 10.2 Expiration Date:

[X] § 10.2 shall apply but there shall be no specified Expiration Date ________, or 

[ ] § 10.2 shall not apply and there shall no Expiration Date

§ 10.4 Automatic Termination:
[X] § 10.4 shall apply to Party A and Party B but only upon the occurrence of a Material Reason described in § 10.5 (c) (iv) in which case the date immediately prior to the date of occurrence of the Material Reason specified therein shall automatically constitute an Early Termination Date without the need for any notice to be given by Party A or Party B.
§ 10.5(a) Non Performance: 

§ 10.5(a) (i) shall be deleted, and replaced with the following:

“under the Agreement; provided, that in the case of a failure to pay, such failure is not cured within five (5) Business Days of a written demand, or, in the case of a demand to deliver any Performance Assurance, such Performance Assurance is not delivered within the period set out in § 17.1, or, in the case of any other failure of performance, such failure is not cured within ten (10) Business Days of a written demand;”

§ 10.5(b) Cross Default and Acceleration:

§ 10.5 (b) shall apply to Party A and to Party B as follows:


The wording of § 10.5 (b) (i) and (ii) shall be deleted and replaced by the following:

(i)
any default, event of default or other similar condition or event (however described) in respect of such Party, such Party’s Credit Support Provider (if such Party has a Credit Support Provider) or such Party’s Controlling Party (if such Party does not have a Credit Support Provider but has a Controlling Party) under one or more agreements or instruments relating to Specified Indebtedness of any of them (individually or collectively) in an aggregate amount of not less than the Threshold Amount (as specified for that Party under § 10.5 (b) (iii)) which has resulted in such Specified Indebtedness becoming due and payable under such agreements or instruments before it would have been otherwise due and payable, or

(ii)
the default of a Party or its Credit Support Provider or Controlling Party (individually or collectively) to make one or more payments on the due date thereof in an aggregate amount of not less that the Threshold Amount for that Party (as specified under § 10.5 (b) (iii)) under one or more agreements or instruments relating to Specified Indebtedness (after giving effect to any applicable notice requirement or grace period) and

(iii)
for the purpose of the above, the Threshold Amount shall be for


Party A: € 15.000.000, and for 


Party B: € 15.000.000.
§ 10.5(c) Winding-up/lnsolvency/Attachment:

[X]  § 10.5(c) (iv) shall apply with respect to both Party A and B amended as follows:

(in respect of a Party or its Credit Support Provider or its Controlling Party only) institutes or has instituted against it the commencement of formal insolvency proceedings (Antragstellung auf Eröffnung des Insolvenzverfahrens) or any other relief under any bankruptcy or insolvency law or other similar law affecting creditors’ rights and such party or its Credit Support Provider or its Controlling Party has either instituted such proceedings itself or such party or its Credit Support Provider or its Controlling Party, as the case may be, is unable to pay its respective debts as they fall due, or is otherwise in a position which justifies the institution of such insolvency proceedings.

§ 10.5(d) Failure to Deliver or Accept:

[X] § 10.5(d) shall apply, or

[   ] § 10.5(d) shall not apply

§ 10.5 (e) Force Majeure:
§ 10.5 (e) shall only apply to the Individual Contracts the obligations of which are affected by Force Majeure and § 10.3 shall only apply to such Individual Contracts, except that in case of an Early Termination of such Individual Contract no Termination Amount shall be payable.
§ 10.5 Other Material Reasons:
Material Reasons shall be limited to those stated in the General Agreement, except that the following additional Material Reason shall also apply for both Parties:

The failure of a Party to make one or more payments under any Specified Transactions (after giving effect to any applicable notice requirement or grace period).

For the purposes of this clause: the word “Specified Transactions” means (a) any transaction (including an agreement with respect thereto) now existing or hereafter entered into between the Parties to this Agreement which is a Commodity swap, Commodity option, cap transaction, floor transaction, collar transaction, agreement for the purchase, sale or transfer of any Commodity or any other Commodity trading or Commodity derivative transaction or any other similar transaction (including any option with respect to any of these transactions) and (b) any combination of these transactions; and

For the purposes of this clause: the word “Commodity” means any tangible or intangible commodity of any type or description (including, without limitation, electric power, electric power capacity, natural gas, natural gas liquids, heating oil and other petroleum by-products or fuels, weather derivatives).

§ 11

Calculation of Termination Amount
§ 11.2 Settlement Amount:
The following shall be added to the end of § 11.2:

"In calculating the Settlement Amount’s Gains and Losses shall, as far as practicable, be determined by reference to relevant pricing indices or prices.”

The following § 11.3 shall be inserted:
§ 11.3. Settlement Amount:          The "Settlement Amount" for a Profile Contract (Fahrplan) shall be 
the Gains less the aggregate of the Losses and Costs which the Terminating Party incurs as a result of the termination of the Profile Contract. For the purpose of this provision:

(a) "Costs" shall have the meaning of 11.2.(a) 

(b) "Gains" means an amount equal to the present value of the economic benefit to the

Terminating Party, if any (exclusive of Costs), resulting from the termination of a Profile Contract. 

The present value of the economic benefit to the Terminating Party resulting from the termination of a Profile Contract shall be determined by the Terminating Party by selecting in good faith three independent leading participants in the German market ("Dealers"). The Dealers shall be appointed to make an offer for the current value of the remaining contract quantity and structure taking into consideration the latest available quotation for the relevant commodity reference price and any other information that in good faith is deemed relevant. The Alternative Settlement Price shall be the arithmetic mean of the three amounts determined to be the Alternative Settlement Price by each Dealer, in which case the calculation shall be binding and conclusive in the absence of manifest error.

The word “independent” in this context means to be not corporately interwoven / connected or to be bound by a corporation or a tight co-operation agreement with the Terminating Party and to compete with the other two Dealers.

(c) "Losses" means an amount equal to the present value of the economic loss to the Terminating Party determined, if any (exclusive of Costs), resulting from its termination of a Profile. The present value of the Individual Contract shall be determined as in § 11.3.b).

For the avoidance of doubt, the Parties understand by “Profile Contract” every contract, that is not a standard product such as base load, peak load and off-peak. 
§12
Limitation of Liability

§ 12 Application of Limitation:
[X] § 12 shall apply as written in the General Agreement.
In § 12.4 at the end of lit. (c) the full stop shall be deleted and be replaced by the words 
“; or” and a new lit. (d) shall be added which reads as follows:

“damages of the other Party up to the amount of the typical contractually foreseeable damages.”
[   ] § 12 shall be amended or replaced in its entirety as follows: _______________


§13
Invoicing and Payment

§ 13.2 Payment:  
initial billing and payment information for each Party is set out in § 23.2 of this Election Sheet. The Payment has to be made in person by the contracting party. 
§ 13.3 Payment Netting:

[X]  § 13.3 shall apply, or





[…] § 13.3 shall not apply

§ 13.5 Interest Rate:  

the Interest Rate shall be the one month EURIBOR interest rate for 11:00 a.m. on 

the Due Date, plus three percent (3 %) per annum

.

§ 13.6 Disputed Amounts:
[   ] §13.6 (a) shall apply,

                                                        or

[X] §13.6 (b) shall apply

§14
VAT and Other Taxes

§ 14.8 Termination for New Tax:
[x] unless otherwise specified in the terms of an Individual Contract the provisions of § 14.8 shall apply to such Individual Contract only in the circumstances specified in the first paragraph of § 14.8

§ 14.9 Withholding Tax:
[x] § 14.9 shall apply 
A new §14.10 is amended:
For the purpose of the EU Council Directive 2006/112/EC (the “Directive”) each Party covenants that it is a “taxable dealer” as defined in Article 38 of the Directive.
Each Party further covenants that, as at the Effective Date, and unless otherwise informed in writing by a Party, the place of establishment for VAT purposes, is as set out below. 

Each Party undertakes to inform the other Party as soon as reasonably practicable if the covenants given under this subsection have failed or ceased to be true and accurate at any time after the Effective Date and provide accurate information. In the event that a Party fails to inform the other pursuant to this paragraph, that Party shall, as being the other Party’s sole remedy, indemnify, defend and hold the other Party harmless and indemnified in respect of any VAT and any associated charges, penalties imposed on that Party by any relevant tax authority, including interest, as a result of that Party's failure to comply with the above undertaking.


Party A:


Place of establishment: 



VAT Registration Number: 




Party B:



Place of establishment: Germany


VAT Registration Number: DE 14914 5804

§15
Settlement of Floating Prices and Fallback Procedures For Market Disruption
§ 15.5 Calculation Agent:
[X] the Calculation Agent shall be Seller, provided that Seller is not in default, in which case Buyer will be the Calculation Agent, whereas “default” means Material Reason as defined in § 10.5 excluding § 10.5 (e). In the case of a Force Majeure, under § 10.5 (e) or otherwise, the Calculation Agent shall remain Seller.
§16
Guarantees and Credit Support

§ 16 Credit Support Documents: 
Party A shall provide Party B with the following Credit Support Document(s): 

A (bank) guarantee acceptable to Party B 
As agreed from time to time.





Party B shall provide Party A with the following Credit Support Document(s): 

As agreed from time to time.

§ 16 Credit Support Provider:  
Credit Support Provider(s) of Party A shall be:

Bank.
Credit Support Provider(s) of Party B shall be:

Initially none
§17 

Performance Assurance
§ 17.2 Material Adverse Change:  the following categories of Material Adverse Change shall apply to Party A:





                                                        [ ] §17.2 (a) (Credit Rating) and the minimum rating shall be BBB- by Standard &  

Poor's Rating Group, or Baa3 by Moody's Investor Services Inc and the lower rating shall prevail
[X] §17.2 (b) (Credit Rating of Credit Support Provider that is a bank) and the                                                                             minimum rating shall be A- (S&P) and A3 (Moody’s) and the lower rating shall prevail         
 [X] §17.2 (d) (Decline in Tangible Net Worth), and the relevant figure is: 25 % with respect to the Tangible Net Worth as defined in Annex A, which replaces the Definition of the TNW, according to the previous fiscal year. 
                                                         [X] §17.2 (e) (Expiry of Performance Assurance or Credit Support), and 

       [X] the relevant time period shall be 30 Business Days;

                                                         [X] §17.2 (f) (Failure of Performance Assurance or Credit Support)

                                                         [] §17.2 (g) (Failure of Control & Profit Transfer Agreement);

                                                         [X] §17.2 (i) (Amalgamation/Merger) 

the following categories of Material Adverse Change shall apply to                                                      Party B:





                                                        [ ] §17.2 (a) (Credit Rating) and the minimum rating shall be BBB- by Standard &  

Poor's Rating Group, or Baa3 by Moody's Investor Services Inc and the lower rating shall prevail

[X] §17.2 (b) (Credit Rating of Credit Support Provider that is a bank) and the                                                                             minimum rating shall be A- (S&P) and A3 (Moody’s) and the lower rating shall prevail              

 [X] §17.2 (d) (Decline in Tangible Net Worth), and the relevant figure is: 25 % with respect to the Tangible Net Worth as defined in Annex A, which replaces the Definition of the TNW, according to the previous fiscal year. 
                                                         [X] §17.2 (e) (Expiry of Performance Assurance or Credit Support), and 

       [X] the relevant time period shall be 30 Business Days;

                                                         [X] §17.2 (f) (Failure of Performance Assurance or Credit Support)

                                                         [] §17.2 (g) (Failure of Control & Profit Transfer Agreement);

                                                         [X] §17.2 (i) (Amalgamation/Merger) 

§18
Provision of Financial Statements and Tangible Net Worth

§ 18.1 (a) Annual Reports: 
[X] Party A shall deliver annual reports within 180 days to the extend they are not available on the internet at_______________________ or

[   ] Party A need not deliver annual reports,  and

[X] Party B shall deliver annual reports within 180 days to the extend they are not available on the internet at www.pfalzwerke.de, or

[   ] Party B need not deliver annual reports

§ 18.1(b) Quarterly Reports: 
[   ] Party A shall deliver quarterly reports, or

[X] Party A need not deliver quarterly reports,  and

 



[   ] Party B shall deliver quarterly reports, or

[X] Party B need not deliver quarterly reports

§18.2 Tangible Net Worth: 
[] Party A shall have a duty to notify as provided in §18.2,  or  





[X] Party A shall have no duty to notify as provided in §18.2, and

[] Party B shall have a duty to notify as provided in §18.2,  or    





[X] Party B shall have no duty to notify as provided in §18.2

§19
Assignment

§ 19.2 Assignment to Affiliates:
[X] Party A may assign in accordance with § 19.2 same jurisdiction, or

[   ] Party A may not assign in accordance with § 19.2, and 

 



[X] Party B may assign in accordance with § 19.2, same jurisdiction, or
[   ] Party B may not assign in accordance with § 19.2

§20
Confidentiality
§ 20.1 Confidentiality Obligation:  [X] § 20 shall apply, or

[   ] § 20 shall not apply

§21
Representation and Warranties
The Following Representations and Warranties are made:

	
	by Party A:
	by Party B:

	§21(a)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(b)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(c)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(d)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(e)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(f)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(g)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(h)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(i)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(j)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(k)
	Deleted
	Deleted

	§21(l)
	[X] yes [   ] no
	[X] yes [   ] no

	§21(m)
	[  ] yes [ X] no
	[   ] yes [X] no

	§21(n)
	[X] yes [   ] no
	[X] yes [   ] no


In addition Party A represents and warrants the following: ____________________________________

In addition Party B represents and warrants the following: ____________________________________

§22
Governing Law and Arbitration
§ 22.1 Governing Law:
[X] § 22.1 shall apply as written, § 22.1 shall apply as written, but with the following amendment:

[   ] § 22.1 shall not apply as written but instead shall be as follows:
       ___________________________________________________

§ 22.2 Arbitration:
[X] § 22.2 shall apply as written and the language of the arbitration shall be:
       German; the venue for arbitration shall be Frankfurt a. M.. English language documents (e.g. this General Agreement) shall be admissible as evidence without the need for translation. 
[   ] § 22.2 shall not apply as written but instead shall be as follows:

      ___________________________________________

§23
Miscellaneous
§ 23.2 Notices, Invoices and Payments:

	(a)
to Party A:
	
	

	
Notices & Correspondence
	
	

	
Address:
	
	

	
Telephone No:
	
	

	
Fax No:
	
	

	
Attention:
	
	

	
Invoices
	
	

	
Fax No:
	
	

	
Attention:
	
	

	
Payments
	
	

	
Bank account details
	
	

	
Shipper codes:

	
	

	(b)
to Party B:

	
Notices & Correspondence

	
Address:

	
Telephone No:

	
Fax No:

	
Attention:

	
Invoices

	
Fax No:

	
Attention:

	
Payments

	
Bank account details

	
Shipper codes:


1. The definition of "Tangible Net Worth" in Annex 1 is replaced by Annex A to this Election Sheet
Executed by the duly authorised representative of each Party effective as of the Effective Date.

“Party A”





“Party B”



PFALZWERKE AKTIENGESELLSCHAFT
______________________



_______________________





_________________________



______________________

Annex A 
To the General Agreement:
Calculation of Tangible Net Worth of Party A:
	
	
	 

	+
	Issued Capital
	€

	+
	Capital reserves
	€

	+
	Revenue reserves
	€

	+
	Consolidated balance sheet profit
	€

	+
	Equalisation items for shares of other shareholders
	€

	
	TNW
	€


	 
	 
	 
	 
	 


Calculation of Tangible Net Worth of Party B:
	
	
	 

	+
	Issued Capital
	€

	+
	Capital reserves
	€

	+
	Revenue reserves
	€

	+
	Consolidated balance sheet profit
	€

	+
	Equalisation items for shares of other shareholders
	€

	
	TNW
	€
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